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J ONES, Chief Justice
11 Lemuel Prion was convicted by a jury January 28, 1999, of
first degree nmurder, kidnaping (dangerous), and aggravated assaul t
(dangerous). The nurder of Diana Vicari occurred between Cctober
22 and Cctober 24, 1992. The ki dnapi ng and aggravated assault of
Tabitha Arnmenta occurred at the end of 1992. Prion was acquitted
of a sexual assault charge as to Tabitha Arnenta. He was sentenced
to death for the Vicari nurder and to 21 years for the Arnenta
ki dnapi ng, with a consecutive 15-year sentence for the aggravated
assault. Appeal directly to this court is mandatory when the tri al
court inposes a sentence of death. Arizona Revised Statutes
(AR S.) 8 13-703.01 (2001). We have jurisdiction pursuant to
article VI, 8 5(3) of the Arizona Constitution, A RS. § 13-4031,
and Arizona Rules of Crimnal Procedure 26.15 and 31.2(b).

Fact s
The Mur der
12 Diana Vicari was at the Tucson Community Center at about
m dni ght Thursday, October 22, 1992. Her car was found near La GCsa
Street the followi ng Monday. There had been a party in that area
the previous Thursday night. Vicari’s car had been parked there
since early Friday norning. On Saturday, OCctober 24, 1992, her
severed arns were found wapped in plastic bags in a dunpster.
Evi dence indicated the arns had been severed from the body after

death. The nedical examner testified that in her opinion two
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different instruments were used to sever the arns. She referenced
the probability of a heavy knife for the bones and a sharp serrated
knife for the flesh. There was no physical evidence identifying
Prion as her killer.

13 I n August 1993, the police showed photographs of Vicari
and Prion to Troy dson, an enployee of the New Ol eans
ni ght cl ub/ bar in Tucson. According to the police, at that tine
A son recognized Vicari but not Prion. About seventeen nonths
later, in January 1995, O son saw photographs of Vicari and Prion
on the front cover of the Tucson Wekly. A son contacted the
police and then nade a positive identification of Prion as the man
who was with Vicari in the New Oleans the night of October 22,
1992.

14 O son testified at trial that Vicari introduced Prion to
him Vicari’s intent, according to Adson, was to attend a party
| ater that evening. She asked A son to neet her at the party.
Vicari was to obtain the address of the party fromPrion, return to
the New Ol eans, and |eave the address for J son. She did not
return to the bar.

15 Inadditionto Ason s identification, the state provided
evi dence of the followi ng facts: Prion was working two jobs at the
tinme of the murder. He worked as a carpenter on weekdays and as a
nursi ng hone assistant on the weekend shift for The Gol den Years

Nur si ng Hone. In Decenber 1992, Prion told his nursing hone
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enpl oyer that he was afraid he was going to kill soneone. In
addition, he also owned several knives, including a machete, and
had been to a recording studio | ocated near the dunpster where the

arns were di scovered.

16 Prion also had a habit of talking about committing
vi ol ent acts on wonen. He often spoke of being ripped off by
wonen. He told his brother and sister-in-law about having

threatened or having thought about threatening a wonman with a
machete, but ultimately comng to his senses and rel easing her.
Prion made sim |l ar statenents to fornmer cell mates Jeffrey Brown and
Jerry WI son.

17 Prion spoke to the Tucson police in Septenber 1993 but
never admtted the Vicari nurder. Prion’s comrent upon seeing a
phot ograph of Vicari was, “lI want to say the face |ooks famliar,
but the tits don't. And | renenber tits like that.” Detective
Sal gado t hought this comment was odd as that particul ar photograph
in his opinion shed little or no light on the accuracy of Prion’s
observation. Vicari’s nother testified that her daughter was ful
chest ed.

The Ki dnapi ng and Aggravat ed Assaul t

18 In 1992, Tabitha Arnenta had been a street prostitute in
Tucson with a drug problem Arnmenta would normally let men pick
her up, woul d not go through with the transaction, would take their

noney and run, or would sell them drugs.
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19 Prion told Detective Sal gado about being ripped off by a

prostitute naned Tabitha when he was interviewed regarding the

Vi cari murder. Prion stated that he nade a false 911 overdose
call, citing Tabitha s residence after she ripped himoff several
tines. Based on this information, the Tucson police contacted

Tabitha Arnenta in prison in 1994, When police officers first
showed her a photograph of Prion, Arnenta did not recognize him
110 After speaking with the police, Arnenta wote aletter to
them providing nore details of the attack. She described an
i ncident in which her attacker spoke of being ripped off. He told
her he would cut her up and | eave her or scatter her body. The
attacker forced her to performoral sex on him He threatened her
with a large knife and rubbed it on her body, saying that he
enjoyed threatening wonen and that it excited him Ar ment a
eventual | y becane angry and tol d her attacker that he should either
just do it or let her go. He let her go.

Trial |ssues
A son’s ldentification
111 Prion nmoved to suppress Adson’s pretrial identification
as unduly suggestive, unreliable, and in violation of his
constitutional rights. Prion clainmed that photographs viewed by
A son were suggestive because each was a single photograph, and
they listed the defendant’s nane and the fact that he was

i ncar cer at ed. The trial court noted the weakness of the
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identification but nevertheless allowed it into evidence.?

112 At trial, Oson identified Prion as the nan he saw with
Vicari on the night she di sappeared. d son had seen phot ographs of
Prion on two earlier occasions. The first was August 1993 when t he
police showed A son a nug shot of Prion. At that time, O son could
not identify Prion. He stated that the person in the photograph
did not |look famliar.

113 The second occasion occurred when O son saw separate
phot ographs of both the defendant and Vicari on the cover of the
January 1995 Tucson Weekly. Prion’s photograph supplied his nane
and date of birth and indicated that he was incarcerated.
Moreover, the Wekly |l abeled Prion as the prinme suspect in the
Vi cari nurder. After viewing this photograph, QO son identified
Prion as the man who was with Vicari on the night she di sappear ed.
114 W review orders regarding notions to suppress on an
abuse of discretion standard. State v. Atwood, 171 Ariz. 576, 603,
832 P.2d 593, 620 (1993). Pretrial identifications which are
fundanmentally wunfair inplicate the due process clause of the
Fourteenth Amendnent. State v. Nordstrom 200 Ariz. 229, 241, 25
P.3d 717, 729 123 (2001) (citing Stovall v. Denno, 388 U S. 293,
297-98 (1967)); see also Neil v. Biggers, 409 U S. 188, 199-200

(1972). To show a due process violation, the defendant nust prove

M nute entry dated Decenber 22, 1998.
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that the circunstances surrounding the pretrial identification
created a substantial likelihood of irreparable msidentification
and that the state was responsible for that suggestive pretria

identification. Statev. WIllianms, 166 Ariz. 132, 135-39, 800 P.2d
1240, 1243-47 (1987).

115 There is no need to performa Biggers anal ysis when the
identification is not the result of state action. Nordstrom 200
Ariz. at 241, 25 P.3d at 729 924 (“Because the state action
requirenent of the Fourteenth Anendnent . . . cannot be
est abl i shed, due process is inapposite.”) (citation omtted). W
find no state action here which resulted in the identification

The article and photograph were published by the Tucson Wekly.
The article was witten by a freelance witer not enployed by the
Tucson Police Departnent. Wiile the witer had sone contact with
the police and msrepresented herself to others as having the
approval of the police, we agree with the trial court that she “was

not an agent of the Tucson Police Departnent nor the Pinma County

Attorney . . . and had no direct contact or cooperation from Det.
Sal gado. ”
116 As this court noted in Nordstrom due process concerns

may be inplicated where a mninal threshold of reliability is not
net . Nordstrom 200 Ariz. at 241, 25 P.3d at 729 f126. VWi | e
Ason's identification of Prion was weak, we believe the state

denonstrated at least the threshold standard of reliability set
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forth in Wlliams, 166 Ariz. at 137, 800 P.2d at 1245.
117 Def ense counsel thoroughly cross exam ned A son regardi ng
his identification. Prion presented the testinony of another bar
enpl oyee to discredit AOson. He also presented testinony from a
psychol ogi st r egar di ng pr obl ens i nher ent in eyew t ness
identification. The jury heard that O son could not identify Prion
fromthe phot ograph shown himby the police in August 1993.
118 Any conplaints concerning the identification go to its
wei ght and credibility, not its admssibility. Such matters are of
course for the jury to consider. Nordstrom 200 Ariz. at 242, 25
P.3d at 730 f27. In our view, the trial court did not abuse its
discretion in admtting Ason’s identification of Prion.
Third party cul pability evidence
119 The state repeatedly argued at trial that the inherent
tendency test from State v. Fulnmnante required a connection
between the third party and the crinme and that vague suspicions
were insufficient. State v. Fulmnante, 161 Ariz. 237, 252, 778
P.2d 602, 617 (1988) (“Before a defendant may i ntroduce
[third party culpability evidence] the defendant nust show
that the evidence has an inherent tendency to connect such other
person with the actual comm ssion of the crine.”). The state
mai nt ai ned the same argunent on appeal .
120 The trial judge precluded third party culpability
evidence regarding one John Mazure, relying on the inherent
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connection |anguage in Ful mnante. The judge did agree to admt
evidence relating to Robert Encillas and Greg Hatton, evidence
whi ch the defense ultimtely declined to use.

121 The adm ssibility of third party culpability evidence is
reviewed under an abuse of discretion standard. State v.
Tankersl ey, 191 Ariz. 359, 369, 956 P.2d 486, 496 Y37 (1998). It
is permssible for a defendant to attenpt to show that another
person committed the crime for which he i s charged, Tankersley, 191
Ariz. at 369, 956 P.2d at 496 138 (citations omtted), but it
remains in the trial court’s discretion to exclude the evidence if
it offers only a possible ground of suspicion against another.
State v. diver, 169 Ariz. 589, 591, 821 P.2d 250, 252 (App. 1991).
122 In our recent opinionin State v. G bson, 202 Ariz. 321
44 P. 3d 1001 (2002), we clarified the rule, holding that a special,
hi gher standard of admssibility for third party culpability
evi dence was not the intention of Ful m nante. The proper standard
regarding third party culpability evidence is found in Rules 401
402, and 403 of the Arizona Rules of Evidence. Any such evidence
must sinply be relevant and then subjected to the normal 403
wei ghi ng anal ysi s bet ween rel evance, on t he one hand, and prej udice
or confusion on the other. G bson, 202 Ariz. at 323, 44 P.3d at
1003 113.

123 The defense offered the follow ng evidence regarding
Mazure: he was a co-worker of Vicari’'s at Eegees, a restaurant in
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Tucson; he was di sciplined for sexually harassing femal e co-workers
on the job; he tried to conceal his discipline fromthe police; he
attenpted to rape one of his fenmale co-wrkers at his apartnent
after work; he had a violent tenper and bit a woman’s nose during
a fight; he rented a new apartnment on the day of Vicari’'s
di sappearance; that new apartnent was cl ose to both the New Ol eans
ni ghtclub and the [ ocation at which Vicari’s car was found; he was
working at the New Orleans on the night Vicari disappeared; he
deni ed that fact when questioned by the police; one of the doornen
at the New Oleans said Vicari was let in to the bar that night
specifically to see him and finally, he appeared at work the next
norning after Vicari’s di sappearance so di shevel ed and di soriented
that he was fired. He was al so considered a suspect early in the
investigation, at least to the extent that his car was tested by
the police for the presence of bl ood.

124 W explained in Gbson that the “proper focus in
determning relevancy is the effect the evidence has upon the
defendant’s cul pability. To be relevant, the evidence need only
tend to create a reasonable doubt as to the defendant’s guilt.”
G bson, 202 Ariz. at 324, 44 P.3d at 1004 916 (enphasis in
original).

125 The proffered Mazure evidence is relevant in Prion’s
trial because on its face it may suggest reasonable doubt as to

Prions quilt. It supports the notion that Mizure had the
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opportunity and notive to conmt this crinme and that he nmay have
been in contact with Vicari.

126 Wil e sone confusion could occur wth adm ssion of the
Mazure evidence, its probative value is clear, and it is not
substantially outweighed by the possibility of prejudice. We
therefore conclude the trial court abused its discretion by
excluding the evidence of Mazure's activity and behavi or.

127 For an error to be reversible, it nust be clearly
prejudicial and “sufficient to create a reasonable doubt about
whet her the verdict mght have been different had the error not
been committed.” State v. Pandeli, 200 Ariz. 365, 372, 26 P.3d
1136, 1143 918 (2001) (citations omtted). Gven the relative
strength of the Mazure evidence, we cannot say that the result of
this trial would have been the sane if the evidence had been
admtted. The error necessitates a newtrial on the Vicari nurder
char ge.

Joi nder of Arnenta and Vicari counts

128 The defendant filed a notion to sever the Arnenta counts
from the Vicari mnurder charge. After hearing argunent, Judge
Vel asco i ssued a mnute entry denying the defense notion to sever,
with no explanation. On the record, the trial judge stated that
hi s deci sion was based on notive. The notion was re-stated based
on the weakness of Arnenta’ s identification of her attacker. The

state argued that there was other evidence of identity. At that
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point, the trial judge once again denied the notion to sever. A
deni al of severance is reviewed for abuse of discretion. State v.
Murray, 184 Ariz. 9, 25, 906 P.2d 542, 558 (1995).

A Rule 13.3(a)
129 It is unclear fromthe record which subsection of Rule
13.3(a)? of our Rules of Crimnal Procedure fornmed the basis for
the trial judge's determnation allow ng consolidation of the
Vicari nmurder with the Arnenta kidnaping and aggravated assault.
Ariz. R Cim P. 13.3(a). W wll briefly discuss each of the
subsections.
130 Cases joined under Rule 13.3(a)(1) nust be severed upon
request unl ess the evidence on the joi ned count woul d be adm ssi bl e
in a separate trial on the other count. Ariz. R Cim P. 13.4(b).
I n ot her words, since the defendant requested severance, subsection
(a)(1) could not support consolidation unless the trial judge
bel i eved the evi dence was cross-adm ssible.?

131 As to Rule 13.3(a)(2), the state now concedes that the

2Two or nore offenses may be joined if they:
(1) [a]Jre of the sane or simlar character; or
(2) [aJre based on the sane conduct or are otherw se
connected together in their comm ssion; or
(3) [a]re alleged to have been a part of a conmon schene
or plan.
Ariz. R Cim P. 13.3(a).

® W discuss the admissibility of the Arnenta crines as
evi dence of other acts under Rule 404(b) later in part B of this
section. Ariz. R Evid. 404(b).
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Vicari nurder and the Arnenta crinmes did not involve the “sane
conduct .” Further, although the prosecutor argued for |joinder
under 13.3(a)(3) at trial, the state acknow edges on appeal that
under our current Ilves standard, such joinder would not be
appropriate. State v. Ives, 187 Ariz. 102, 106-08, 927 P.2d 762,
766-68 (1996). This nmeans the only unanswered question i s whet her
the Vicari and Arnenta of fenses were “ot herw se connect ed toget her
in their comm ssion” under Rule 13.3(a)(2).

132 The “ot herw se connected together in their conmm ssion”
| anguage addresses whether evidence of the two crinmes was so
intertwi ned and rel ated that nuch the sane evi dence was rel evant to
and would prove both, and the crinmes thenselves arose out of a
series of connected acts. See State v. WIllians, 183 Ariz. 368,
375-77, 904 P.2d 437, 444-46 (1995) (rmurder of first wvictim
consolidated with arned robbery and attenpted nurder of second
vi cti mwhere attenpted nurder occurred after the nurder, and by the
defendant’s own statenents was to sil ence a witness who he believed
had inplicated himin the first nurder); State v. Coner, 165 Ariz.
413, 418-20, 799 P.2d 333, 338-40 (1990) (nurder and arned robbery
of one victim consolidated under Rule 13.3(a)(2) and (3) wth
series of crines perpetrated on victins two and three where
tenporal proximty existed between the two sets of crines and they
were a series of events connected by the common purpose of

obtai ning noney and supplies); State v. Martinez-Villareal, 145
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Ariz. 441, 446-47, 702 P.2d 670, 675-76 (1985) (two nurder charges
properly joined with burglary charge where the nurder weapons cane
fromthe burglary).

133 The crinmes against the two victins here were not
i ntertw ned. The Vicari nurder and the Arnenta kidnaping and
assault were not provable by nost of the sanme evidence, and they
did not arise out of a series of connected acts. As far as we can
discern fromthis record, the crimnal acts against Vicari were
quite distinct fromthose agai nst Arnenta.

134 In addition, in lves we clarified that the term “common
schene or plan” was to be interpreted narrowy so as to define the
di stinction between “sane or simlar character” and “common schene
or plan.” lves, 187 Ariz. at 107-08, 927 P.2d at 767-68 (“W adopt
this narrower definition because any other result blends Rule
13.3(a)(1) . . . and Rule 13.3(a)(3) . . . beyond recognition. |If
common schene is nerely a ‘visual connection’” manifested by
‘simlarities where one woul d expect differences,’” Rule 13.3(a)(3)
becones a detour around defendant’s right to sever offenses joined
because they are simlar.”).

135 Li kewi se, Rule 13.3(a)(2) should beinterpreted narrowy.
W reject the state’s suggestion that Rule 13.3(a)(2) is a catch-
all for cases in which sone |ogical connection exists between
unrelated crinmes. View ng “otherw se connected together in their

comm ssion” as a catch-all would simlarly make Rule 13.3(a)(2) “a
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detour around defendant’s right to sever offenses joined because
they are simlar.” 1d.
136 Under the foregoing standard, we find the trial judge’'s
deci sion to deny severance an abuse of discretion.

B. Adm ssibility of Gther Acts Under Rule 404
137 The trial judge noted identity and notive stemm ng from
the wevidence of other acts as his reasons for allow ng
consolidation. Oher acts evidence nust be eval uated under Rule
404(b) of the Rules of Evidence.* For other act evidence to be
adm ssible, it nust be shown by the clear and convi nci ng standard
that the act was commtted and that the defendant commtted it.

State v. Terrazas, 189 Ariz. 580, 582, 944 P.2d 1194, 1196 (1997).

138 The identity exception to Rule 404 is applicable only
where “the pattern and characteristics of the crines . . . are so
unusual and distinctive as to be like a signature.” State v.

Stuard, 176 Ariz. 589, 597, 863 P.2d 881, 889 (1993) (citations

omtted); see also State v. Jackson, 186 Ariz. 20, 27, 918 P.2d

4 Except as provided in Rule 404(c) evidence of
ot her crinmes, Wr ongs, or acts is not
adm ssible to prove the character of a person
in order to show action in conformty
therewith. 1t may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparation, pl an,
know edge, identity, or absence of m stake or
acci dent.

Ariz. R Evid. 404(b).
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1038, 1045 (1996) (“[T]he nodus operandi of and the circunstances
surrounding the two crines nust be sufficiently simlar as to be
|ike a signature.”) (citations omtted).

139 Here, very little is known about what happened to the
mur der victim because her body has never been found. She was a
ni net een-year-ol d col | ege student seen in a bar with the def endant.
Two days | ater her severed arnms were discovered in a dunpster. It
i's unknown if she was sexual |y assaul ted prior to being nurdered or
what the cause or circunstance of death may have been. Tabitha
Armenta was a thirty-five-year-old street prostitute involved with
drugs when she was detained by a man against her will, threatened
with a knife, and ultimately rel eased. Her attacker threatened to
cut her up and | eave her or scatter her body. He rubbed a knife on
her body and told her that threatening wonen excited him

140 In addition, thereis insufficient evidence regardingthe
Vicari murder to conclude that the crimes against the two victins
were so “unusual and distinctive as to be like a signature.”
Stuard, 176 Ariz. at 597, 863 P.2d at 889 (citations omtted).
There is no evidence in this record to indicate that Vicari was
sexual |y assaulted or that her attacker was sexually gratified by
t hreat eni ng wonen. We know neither the extent to which Vicari was
injured prior to her death nor the cause of death. W do know t hat
she was not rel eased unharned.

141 Any connection between the two crinmes is attenuated at
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best. The nost that can be said is that each occurred in Tucson at
the end of 1992, each involved a female victim and a knife or
knives were utilized by the perpetrator(s) at sonme point during
comm ssion of the crines. These few factors are insufficient to
suggest a signature crine. Arizona law requires a nore clear
connection to support a Rule 404 exception based on identity.?®

142 Motive, also indicated by the trial judge, is another
exception to the general rule that other act evidence is generally
inadm ssible. Ariz. R Evid. 404(b). The state argued that both
the Vicari murder and the Arnenta crines were sexually notivated
and invol ved the defendant’s desire to terrorize, rape, kill, and
di smenber wonen. The state cited the defendant’s many statenents
to famly nmenbers, cell mates, and ot hers of having pi cked up wonen,
having threatened themw th a knife or machete, and havi ng t hought
about killing the victins to support its sexual notivation theory.
The prosecutor argued this connection in closing argunent, saying
Vicari was “probably also raped,” both Arnmenta and Vicari were
“brunette[s] with blue eyes,” and defendant’s fantasies about
picking up a young girl and cutting her up is “exactly what

happened to [Vicari].”

> Moreover, the trial judge suppressed Arnenta’s identification
of the defendant as her attacker. Gven this, we question the
state’s ability to neet the required clear and convi nci ng standard
for other acts evidence. State v. Terrazas, 189 Ariz. 580, 582,
944 P.2d 1194, 1196 (1997).
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143 These are statenents that essentially anount to aberrant
sexual propensity evidence under Evidence Rule 404(c) whi ch cannot
be admtted, nuch |less argued, w thout specific findings.® The
def endant was not charged with a sexual offense regarding Vicari.
Hi s general threats to do harmhave little probative val ue when not
specifically directed at a particular victim State v. Hughes, 189
Ariz. 62, 71, 938 P.2d 457, 466 (1997); State v. Bible, 175 Ariz.
549, 593, 858 P.2d 1152, 1196 (1993). Wthout nore, the state has
not satisfied the requisite burden by which to justify Rule 404(c)
findings. Therefore, evidence introduced i n support of the Arnenta
counts should not have been admtted in the Vicari nurder trial.

144 It is reasonably clear that the state’s evidence in
support of the Arnenta counts does no nore than rai se an inference
that the “defendant acted in conformty wth a negative view of
wonen . . . [and] this type of evidence is prohibited by Rule
404(a).” Hughes, 189 Ariz. at 71-72, 938 P.2d at 466-67. Because

evi dence of these separate crines was not cross-adm ssible under

® The rule requires the trial court to find the follow ng:
sufficient proof that the defendant commtted the prior act; the
ot her act supports a reasonable inference that the defendant has a
character trait giving rise to an aberrant sexual propensity to
commt the crine charged; and that the other crinme would be
adm ssible under a Rule 403 weighing analysis (taking into
consideration the renoteness of the prior act, the simlarity of
the prior act, the strength of evidence supporting the prior act,
the frequency of the other acts, surrounding circunstances,
rel evant intervening events, other simlarities or differences, and
other relevant factors). Ariz. R Evid. 404(c).
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Rule 404, and joinder was not permtted under Rule 13.3(a),
severance of the counts relating to Vicari and Arnenta was denied
inerror.’
Concl usi on

145 Reversible error occurred with the exclusion of thethird
party cul pability evidence concerning John Mazure. Further, the
trial court commtted prejudicial error in failing to sever the
crinmes against Arnenta fromthe Vicari nurder.

146 Prion’s convictions and sentences are vacated on all
counts and the case is remanded to the trial court for proceedi ngs

consistent wth this opinion.

Charl es E. Jones
Chi ef Justice
CONCURRI NG

Ruth V. MG egor, Vice Chief Justice

Stanl ey G Fel dman, Justice

" Additionally, the court notes that even if the evidence
supporting both the Vicari and Arnenta charges was cross-
adm ssible, its highly prejudicial inpact would substantially
out wei gh any probative value. Ariz. R Evid. 403.

-19-



Thomas A. Zl aket, Justice (retired)

Edward C. Voss, Chief Judge, Court
Appeal s, Division One

NOTE: Due to the vacancy on this court, the Honorable
Edward C. Voss, Chief Judge of the Court of Appeals,
D vision One, was designhated to participate in this case
under article VI, 8 3 of the Arizona Constitution.
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